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IN THE SUPREME COURT OF THE STATE OF IDAHO

*****

I.
II

EILEEN ANN McDEVITT,
an individual,

)
)

Docket No. 37244-2010

)
Plaintiff/Appellant,
v.
SPORTSMAN'S WAREHOUSE,
INC., a Utah corporation,
Defendant/Respondent.

)
)
)
)
)
)
)
)

*****
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APPELLANT'S REPLY BRIEF
Appeal from the District Court of the Fifth JUdicial District for Twin Falls County
Honorable Randy J. Stoker, District Judge, Presiding
Jeffrey J. Hepworth
Jeffrey J. Hepworth, P.A.
& Associates
P.O. Box 1806
Twin Falls, ID 83303-1806

Jeremy D. Brown
Carey Perkins, LLP
2325 West Broadway, Suite B
Idaho Falls, ID 83402-2913

Attorneys for Plaintiff/Appellant

Attorneys for Defendant/Respondent

,". ~.
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It is clear from Sportsman's response brief that there are material disputed facts
that must be resolved before summary judgment is appropriate.

McDevitt's claim is

premised on the assertion that Sportsman's Warehouse designed and built the sidewalk
where McDevitt fell.

Further, McDevitt claims the sidewalk is not a "common area"

shared with the other tenants. Instead, McDevitt claims the Sportsman's Warehouse
store is separated from the other stores in such a way that only business invitees of the
Sportsman's store would use the sidewalk where the fall occurred.

These two fact

issues are apparently in dispute and must be resolved before summary judgment is
appropriate.
This brief will address the facts in the record supporting McDevitt's factual claims
that Sportsman's was responsible for the design and construction of the sidewalk and
that the sidewalk would only be used by Sportsman's business invitees.

The

Sportsman's building is isolated from the other businesses in a way only invitees of
Sportsman's would use the sidewalk.
Lastly, this brief will address the issue of duty as it relates to a tenant that created
a hazard and continued to be in possession and control of the hazard at the time of the
accident. The cases cited by Sportsman's apply only where there has been a change in
possession.

In this case, Sportsmen's has not moved from the premises and is
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therefore liable for the hazardous condition it was responsible for designing and
constructing.
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II.
FACTUAL SUPPORT FOR ASSERTION SPORTSMAN'S WAS RESPONSIBLE
FOR DESIGN AND CONSTRUCTION OF THE SIDEWALK
A.

The Lease Agreement.

Under the lease agreement, Sportsman's, the "tenant" was responsible for
construction of the building.
Tenant desires to construct a building of approximately
45,250 square feet (the "Building") upon a portion of the
center, ....
6. Construction of Building.
The construction shall be performed by Tenants contractor,
Eckman Mitchell Construction, LLC ("the Contractor") at
Tenants sole cost and expense. (Emphasis added.)
R Vol. 1, pg. 65.
Although the lease agreement only refers to construction of the building and not
the sidewalk, it is clear and undisputed that Eckman Mitchell Construction, LLC was
"Tenant's" contractor.

It is also clear from the deposition testimony and the Court

decision that Eckman Mitchell constructed the sidewalk where McDevitt fell.
Defendant Eckman installed the sidewalk. R. Vol. 2, pg. 340.
The deposition of Glenn Anderson established that the Sportsman's Warehouse
architect designed the sidewalk and

APPELLANT'S REPLY BRIEF - 2

Sportsman's contractor,

Eckman Mitchell
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Construction, poured the concrete for the sidewalk.

Glenn Anderson admitted he

prepared the Sportsman's Warehouse design plans for the sidewalk.
Q: Did you prepare all the Sportsman's Warehouse -

A: Yes.
Q: -- plans?

A: (witness nods.)
R. Vol. 3, pg. 17, II. 24 - pg. 18, II. 3.
Q: I think you've testified already, who designed the
sidewalk around the two boxes?

A: We did the sidewalk.
Q: "We" being?

A: Largely, I'm going to say the architectural firm. All we're
doing is showing four inches of concrete on top of a base
which Is per the soils report.
Q: And it's fairly clear that as far as the construction,
Eckman Mitchell constructed the sidewalk?

A: The sidewalk yes, the boxes, no.
R. Vol. 3, pg. 553, depo. pg. 67, II. 8 - 18.
There is clear evidence in the record that Glenn Anderson was the architect hired
by Sportsman's to design the building including the sidewalk where the accident
occurred. The lease agreement and the deposition testimony establish Eckman Mitchell
constructed the sidewalk and it was Sportsman's contractor.
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Sportsman's has

presented no evidence whatsoever that it did not design or construct the building and
sidewalk. It simply refuses to admit it did.

III.
SPORTSMAN'S IS LIABLE FOR THE HAZARDOUS SIDEWALK IT CREATED

A.

Sportsman's Designed and Constructed a Hazardous Sidewalk.

McDevitt contends the design plans submitted by Sportsman's originally provided
for a planter box in the sidewalk where the valve box was placed. Later, the design
plans changed and Sportsman's failed to remove the valve box, which was not
appropriate for concrete applications. The evidence supports this claim.
6. Eventually,
Eckman
and
Mitchell
Construction
constructed a sidewalk in front of the Sportsman's
Warehouse store and left the green plastic Carson
Industries valve box in the same location and simply built
sidewalk around it instead of the planter box. The
construction of the sidewalk around the valve box instead
of the planter box was done without my involvement. I
was not aware of the design change until much later after
the building was built.

" '.,
M
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Affidavit of Blaine Pope, R. Vol. 1, pg. 48. (Emphasis added.)
McDevitt also submitted the affidavit of expert witness Joellen Gill to establish the
use

of the

plastic valve

box

in

the

sidewalk

violated

the

manufacturer's

recommendations. See complete affidavit of Joellen Gill R. Vol. 1, pg. 51 - 60. The
most pertinent points are:
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10. The use of the green plastic valve box in concrete was
incorrect and this miss-use was strictly warned against
by the manufacturer.
11. The use of the green plastic valve box instead of the
correct concrete valve box resulted in a depressed
valve box relative to the surrounding concrete. This
created a trip hazard for pedestrians traversing the
sidewalk.

R. Vol. 1, pg. 53.
Following the accident, Sportsman's again hired architect Anderson to design a
planter box and move the valve box.
Q: How did you know that a planter was put in?

A: Because we did drawings to have a planter put in.
Q: When did you do that?

A: Last year? Sometime in 2008, I believe.
Q: Who did you do that work for?

A: Sportsman's Warehouse.

R. Vol. 3, pg. 545, depo., pg. 36, II. 1 -16.
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There can be no serious dispute that Sportsman's was responsible for the design
and construction of the sidewalk.

Further, after the accident, Sportsman's hired the

same architect to redesign the sidewalk to construct a planter in the same area where
the fall occurred. This is evidence of control.

In Idaho, where a occupier of land has

control, a legal duty is owed.
It is well settled in Idaho that owners and occupiers of land
owe a duty of ordinary care under the circumstances toward
APPELLANT'S REPLY BRIEF - 5
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invitees who come upon their premises. (Citations omitted.)
Thus, a tenant or lessee having control of the premises is
deemed, so far as third parties are concerned, to be the
owner, and in case of injury to third parties occasioned by
the condition or use of the premises, the general rule is that
the tenant or lessee may be liable for failure to keep the
premises in repair. (Citations omitted.) This duty of care
applies even though the landlord also may have some
control over the particular facility and is also liable for the
injury. Johnson v. K-Mart Corporation, 126 Idaho, 316, 317
(App.1994).
The issue to be resolved is whether Sportsman's had any control over the
sidewalk. The issue is not whether Sportsman's owned the sidewalk as they argue.
Control is different than ownership.

Clearly the evidence shows Sportsman's had

control over the design and construction of the sidewalk both before and after
McDevitt's fall.
Sportsman's should also be liable because under the lease agreement it had the
obligation to construct the building and premises. A party that negligently constructs a
dangerous condition should be held liable even when not in possession.
An owner out of possession is also liable, however, for
injuries caused by any dangerous condition the owner
created. (Citations omitted.) This liability for creating a
hazardous condition is separate from liability based on the
owner's contractual or statutory duty to repair or maintain the
premises, and from liability based on a structural defect that
violates a statutory safety provision.
Baez v. Barnard
nd
College, 866 NYS 2 . 478, 481 (2008).
B.

Sportsman's Had Power to Control the Sidewalk.

Sportsman's argues that the owner of the sidewalk is solely responsible and
liable to McDevitt.

Sportsman's ignores Idaho case law that places a duty on the
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occupier of land that has some level of control to its business invitees. This evaluation
and determination of duty turns on the specific unique factual circumstances.
unique case, the facts support finding a legal duty due to the following factors:
1.
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In this

The lease agreement required Sportsman's to design and construct
the improvements on the "premises."

2.

The hazard was a result of a design/construction error due to a
change in design plan.

3.

The sidewalk was directly adjacent to the entrance to the
Sportsman's store.

4.

The sidewalk, given its location, would only be used by customers
of Sportsman's.

5.

Sportsman's used the sidewalk for displays, which is evidence of
control.

6.

Sportsman's redesigned

and

removed

the

hazard

accident, which is evidence of control after the accident.
The specific factual setting of a case will ultimately
dictate whether a party is in position to control or has the
power to control land adjacent to his or her property such
that a duty to protect or warn arises.
Responsibility for adjacent land must be predicated
on an exercise of control over land beyond the boundaries of
one's own land.
***
The location of a hazard, although beyond a property
occupier's legal boundaries, may have a special relationship
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after the

to the occupiers business activities, so that he or she may be
deemed to have assumed control of or appropriated the
adjacent public property, such as a walk or passageway
between a store and a parking lot, to serve his or her
business. 62 Am Jur 2nd § 12. Responsibility for conditions
on adjacent premises.
Sportsman's argument fails to acknowledge Idaho law, which clearly holds a
tenant has a duty where a non-owned sidewalk is adjacent to the tenant's business. In
fact, Sportsman's totally ignores the McKinley case decided by the Idaho Supreme
Court.

·

The duty of care involved in this case is that owed by a
landowner to pedestrians using a public sidewalk abutting
the property. Certainly Fanning, who was the owner of the
entire premises, lessor of the cafe and apparently the
possessor of the hotel, had a duty to pedestrians using the
public sidewalk to exercise reasonable care not to create a
dangerous condition on the sidewalk. Fanning had a further
duty to remedy any dangerous condition which his
alterations of the property had caused if it jeopardized safe
passage on the public sidewalk. See Restatement (Second)
of Torts § 364, 378, 379A (1965). (Other citations omitted.)
McKinley v. Fanning, 100, Idaho 189 at 191 (1979).
(Emphasis added.)

o·
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The McKinley case, supra, which emphasizes liability of the party responsible for
creating the hazard is consistent with the position advanced in Am Jur 2d.
Mere adjacency does not connote control, nor impose
liability. But there are four exceptions to this general rule,
relating to the assumed duty of the possessor of property.
(2) a person who has created a dangerous condition may
be liable even though not in control of the premises at
the time of injury;
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(4) when an obscured danger exists on land directly
appurtenant to the land owned or occupied and is near a
place where invitees enter and exit the landowners or
occupiers property, the owner or occupier owes a duty
to those invitees entering and exiting to warn of the
danger.
62 Am Jur 2d. Premises Liability § 12. (Emphasis added.)
These two concepts are directly consistent with prior Idaho decisions.

The

evidence shows that not only is the sidewalk where McDevitt fell directly adjacent to the
entrance of the Sportsman's store, the evidence proves Sportsman's designed and
constructed the sidewalk resulting in a dangerous condition due to design changes.
Sportsman's used the sidewalks for displays. Sportsman's redesigned and corrected
the hazard after the accident. This is not a case like Honkers case where the store had
no control over the neighboring property and did not create the hazard. Sportsman's
had control.
The second exception to non-liability of an occupier of land is where the hazard
is near the exit and entrance to the store. In that case, the occupier has a duty to warn
of obscured dangers. This fall occurred near the entrance. The 1 1/2 inch concrete "lip"
was an obscured hazard and in violation of building codes per expert testimony.

i
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IV.
CONCLUSION

The lease agreement is vague and ambiguous as to how much land Sportsman's
actually leased. The "premises" it leased was clearly larger than the "building" it built.
Therefore, it is unclear whether Sportsman's leased the sidewalk or not. If Sportsman's
APPELLANT'S REPLY BRIEF - 9
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the landowner maintained the property.
Sportsman's has attempted to create a fact issue by asserting Sportsman's
contractors may have been working for Canyon Park when they designed and
constructed the sidewalk.

However, the lease is clear that Eckman Mitchell

Construction was Sportsman's

contractor.

The lease expressly states that fact.

Further, Glenn Anderson admitted he designed the sidewalk before the accident and
designed the changes to the sidewalk for Sportsman's after the accident when the
planter was installed. The occupier Sportsman's is therefore liable to McDevitt.
~

DATED this I'd- day of August, 2010.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
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CERTIFICATE OF SERVICE

The undersigned, a resident attorney of the State of Idaho, with ~ces at 161 5TH
Avenue South, Suite 100, Twin Falls, Idaho, certifies that on the ~ day of August,
2010, he caused a true and correct copy of the APPELLANT'S REPLY BRIEF to be
forwarded with all required charges prepaid, by the method(s) indicated below, to the
following:

Donald F. Carey
Brian K. Eggleston
Carey Perkins, LLP
2325 West Broadway, Suite B
Idaho Falls, 1083402-2913
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Hand Delivered
U.S. Mail
Fax
Fed. Express

